DEPARTMENT OF TAXATI ON
Anrendments to section 18-235-38-03
Hawai i Adm ni strative Rul es
June 29, 1998
SUWARY

§ 18-235-38-03, Hawaii Adm nistrative Rules, is
amended by addi ng a new subsection (f).
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8§18-235-38-03 Special rules; sales factor. (a)
Where substantial amounts of gross receipts arise from
an occasional sale of a fixed asset used in the regul ar
course of the taxpayer's trade or business, those gross
recei pts shall be excluded fromthe sales factor. For
exanpl e, gross receipts fromthe sale of a factory or
plant w || be excluded.

(b) Insubstantial amounts of gross receipts
arising fromoccasional transactions or activities may
be excluded fromthe sales factor unless their
exclusion would materially affect the anmpbunt of incone
apportioned to this State. For exanple, the taxpayer
ordinarily may include in or exclude fromthe sales
factor gross receipts fromtransactions such as the
sale of office furniture or business notor vehicles.

(c) In subsections (a) and (b), a transaction
qualifying as a casual sale as defined in section
237-1, HRS, and section 18-237-1 shall be considered an
occasi onal transaction.

(d) \Where the inconme producing activity in
respect to business inconme fromintangi bl e personal
property can be readily identified, the inconme is
included in the denom nator of the sales factor and, if
the incone producing activity occurs in this State, in
the nunerator of the sales factor as well. For
exanpl e, usually the incone producing activity can be
readily identified in respect to interest incone
recei ved on deferred paynents on sales of tangible
property (section 18-235-35-01(a)(1)) and incone from
the sale, licensing, or other use of intangible
personal property (section 18-235-37-01(b)(4)).

(e) \Where business incone fromintangible
property cannot readily be attributed to any particul ar
i ncome producing activity of the taxpayer, the incone
cannot be assigned to the nunerator of the sales factor
for any state and shall be excluded fromthe
denom nator of the sales factor. For exanple, where
busi ness income in the formof dividends received on
stock, royalties received on patents or copyrights, or
i nterest received on bonds, debentures, or governnent
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securities results fromthe nmere hol ding of the

i nt angi bl e personal property by the taxpayer, the

di vidends and interest shall be excluded fromthe

denom nator of the sales factor. Income froma foreign
affiliate as defined in section 18-235-38.5-02,

i ncluding dividends froma foreign affiliate and
interest paid on interconpany |oans, shall be excl uded
fromthe denom nator of the sales factor

(f) \Where gains and | osses on the sale of liquid

assets are not excluded fromthe sales factor by other
provi sions under this section, such gains or |osses
shal|l be treated as provided in this subsection. This
subsection does not provide rules relating to the
treatnent of other receipts produced from hol di ng or
managi ng such assets. |If a taxpayer holds liquid
assets in connection with one or nore treasury
functions of the taxpayer, and the |liquid assets
produce business i nconme when sold, exchanged or

ot herwi se di sposed, the overall net gain fromthose
transactions for each treasury function for the tax
period is included in the sales factor. For purposes
of this subsection, each treasury function will be
consi dered separately.

(1) For purposes of subsection (f), a “liquid
asset” is an asset (other than functi onal
currency or funds held in bank accounts) held
to provide a relatively imedi ate source of
funds to satisfy the liquidity needs of the
trade or business. “Liquid assets” include
foreign currency (and tradi ng positions
t herein) other than functional currency used
in the regular course of the taxpayer’s trade
or business; marketable instrunents
(1 ncludi ng stocks, bonds, debentures,
options, warrants, futures contracts, etc.);
and nmutual funds which hold such liquid
assets. An instrument is considered
mar ketable if it is traded in an established
stock or securities market and is regularly
quoted by brokers or dealers in nmaking a
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market. Stock in a corporation which is
unitary with the taxpayer, or which has a
substantial business relationship with the
t axpayer is not considered narketabl e stock.

(2) For purposes of subsection (f), a “treasury
function” is the pooling and nanagenent of
liquid assets for the purpose of satisfying
the cash flow needs of the trade or business,
such as providing liquidity for a taxpayer’s
busi ness cycle, providing a reserve for
busi ness conti ngenci es, busi ness
acquisitions, etc. A taxpayer principally
engaged in the trade or business of
purchasi ng and selling instrunments or other
itens included in the definition of liquid
assets set forth herein is not performng a
treasury function with respect to inconme so
pr oduced.

(3) For purposes of subsection (f), “overall net
gain” refers to the total net gain from al
transactions incurred at each treasury
function for the entire tax period, not the
net gain froma specific transaction.

Exanpl e 1: A taxpayer manufactures various
gift itens. Because of seasonal variations,
t he taxpayer nust keep liquid assets

avai lable for later inventory acquisitions.
Because the manufacturer wants to obtain a
return on avail abl e funds, the manufacturer
acquires liquid assets, which are held and
managed in this State. The net gain
resulting fromall gains and | osses on the
sale of the liquid assets for the tax year
Wil be reflected in the denom nator of the
sales factor and in the nunerator of this
St at e.

Exanpl e 2: A stockbroker acts as a dealer or
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trader for its own account in its ordinary
course of business. Sonme of the instrunments
sold are liquid assets. This subsection does
not operate to classify those sales as
attributable to a treasury function.”

[Eff 11/25/94; am SEP 08,1998 1 (Auth:

HRS §§231-3(9), 235-38, 235-118) (Inp: HRS
§8235-35 to 235-38)
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Amendnents to section 18-235-38-03, Hawaii
Adm ni strative Rules, on the Summary page dated June
29, 1998, were adopted at a public hearing on June 29,
1998, after public notice was given in the Honolulu
Advertiser, the Honolulu Star-Bulletin, the Hawaii
Tri bune-Hearl d, the Maui News, and the Garden Island
News, on May 29, 1998.

These anmendnents shall take effect ten days after
filing wth the Ofice of the Lieutenant Governor.
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